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The orange arrow opens and closes 
your control panel

Join audio:
• Choose “Computer Audio” to use 

your computer’s built-in 
microphone and speakers

OR
• Choose “Phone Call” and dial in 

using the information provided

Submit questions and comments via 
the Questions panel

Your Participation

NOTE: Today’s presentation is being recorded and will be provided within 48 hours.

GoToWebinar Housekeeping: Attendee Participation
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Before we begin...

• How many of you are thinking 
that you will have to or want to 
make some changes to your 
plans because of the changes 
in the tax code.

Quick Poll

A. No changes will be needed

B. Yes, we will be making 
changes as required by tax 
code changes

C. Yes, we will be making 
changes to take advantage of 
the tax code changes.

D. Not sure 

Stay tuned for the results!
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Agenda

The Tax Cuts and Jobs Act Of 2017
• Legislative Update

Questions 

Wrap-up

Newport Group and its affiliated companies do not render tax or legal advice, and the material contained in this presentation should not be interpreted 
or relied upon as constituting tax or legal advice. Opinions with respect to tax or legal questions invariably turn upon facts and circumstances of a 
particular case or matter. Accordingly, you should consult tour tax or legal advisor with respect to specific tax or legal decisions.
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LEGISLATIVE UPDATE
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Overall Effect Favorable To Retirement Plans

Pre-November 2 proposals derived from the “Camp” draft legislation of 
2014 would have “Rothified” 401(k) plans by substantially reducing or 
eliminated pre-tax treatment of deferrals to 401(k) plans.

Initial House and Senate Bills would have restricted nonqualified 
deferred compensation to unvested awards

• “Substantial Risk of Forfeiture” restricted to substantial future 
services, with performance vesting disregarded.

• Would have effectively eliminated elective deferrals

20180424-480041-1511385
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Limitation on Deductible Compensation

Code section 162 limits deductions to “reasonable” business 
expense, including compensation

1994: Section 162(m) established a per se definition of 
reasonable compensation by limiting annual deductible 
compensation paid to certain officers of publicly held 
companies to $1 million

20180424-480041-1511385
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Pre-Act 162(m)

“Covered Employees”

Covered Employees” included the principle executive officer and top 3 highest paid officers of a 
“publicly held” company, excluding the CFO (all as reported on the company’s annual proxy)

• CEs determined annually on last day of taxable year

• Deduction limit applies only for compensation paid to the individual while he or she was a CE

“Publicly held”

• Issuer of stock subject to the registration requirements under Section 12 of the Securities 
Exchange Act of 1934 (Companies with listed securities on a US exchange)
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Pre-Act Exemptions from 
162(m) Deduction Limit

Performance-Based Pay
• Objective performance criteria

• Approved by shareholders prior to payment

• Attainment of objectives certified by at least two outside directors

Deferred Compensation

• Deferrals to separation from service (employee no longer a covered employee)

• Ability to postpone in-service deferred compensation payments (Treas. Reg. 1.409A-2(b)(7)(i))

Policy: encourage pay for performance, improve shareholder accountability through objective 
performance criteria, strengthen corporate governance (approval by outside directors)

Result: employers conformed performance-based pay, severance and nonqualified deferred 
compensation to the exceptions in order to optimize deductibility.

20180424-480041-1511385
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Changes Under the Act

“Publicly Held”

Includes, in addition to publicly traded corporations under pre-Act definition, any 
issuer required to file financial statements under Section 15(d) of the Exchange Act

• Foreign corporations with ADRs traded on a U.S. exchange

• Private, widely-held C and S corporations

• Companies with publicly traded debt

“Covered Employee”
• Now includes the CFO

• Private 15(d) companies determine the three highest paid officers as if they file annual proxies

• once a covered employee, always a covered employee

• applies to severance, post-termination nonqualified deferred compensation

• payments to survivors treated as payments to the covered employee

• Applies to covered employees in the 2017 taxable year of the company and later

Exemption for performance-based pay and commissions eliminated

20180424-480041-1511385
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Effective Date; Transition Rule
Effective for 

Compensation paid in 2018
Covered employees as of December 31, 2017 (calendar taxable years)

Transition
Compensation payable under legally binding agreements in effect on November 2, 2017 is 
deductible under pre-Act rules
Conditions:

no material modification
no employer discretion to reduce compensation or terminate

Example: 2017 annual performance bonus paid in 2018 or later (e.g., LTIP) approved under pre-
Act rules

“Agreement” includes nonqualified deferred compensation plan. Newport Group view pending 
guidance:

• Covered employee status continues to be determined annually

• Payments to the CFO are fully deductible

• Post separation payments are fully deductible

20180424-480041-1511385
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Tax-Exempt Organizations
Employer tax equal to the corporate tax rate (currently 21%) on excess 
compensation paid to a covered employee (Code section 4960):

Applicable tax-exempt organization
• 501(a)

• Excluded income under section 115(1)

• Political organization described in section 527(e)(1)

Covered employee
• One of the 5 highest paid for the taxable year (fiscal year)

• Once a covered employee, always a covered employee

Excess Compensation

• All “excess parachute” payments (above 3x base)

• Compensation in excess of $1 million

» Treated as paid when there is no substantial risk of forfeiture under Code section 457(f)(3)(B).

» Designated Roth contributions excluded

» Payments to licensed medical professionals excluded

20180424-480041-1511385
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Effect of 162(m) Going Forward—Pay 
Practices

Considerations:
• Does the potential loss of deduction going forward matter?

• JCT cost $9.2 billion

• JCT cost for reduction in tax rate from 35% to 21% is $1.348 trillion

• Observation: for most companies, realizing the tax benefits under the Act does not depend on deducting all 
executive compensation.

• Performance-based pay 
• Will continue to be favored by shareholder groups over guaranteed compensation

• Continues to be a key element in a competitive compensation package for attracting, retaining and rewarding 
executives.

• Possible shift to statutory stock options (ISOs)?
• ISOs are nondeductible, now on an equal footing with other forms of nondeductible stock awards under 162(m)

• gains are taxable at capital gains rates if holding requirements are met

• no employment taxes

• limited benefit-$100,000 vested per year (exercise price)

20180424-480041-1511385
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Effect of New 162(m) Going Forward—
Deferred Compensation

“Publicly held” employers will need to weigh the costs and benefits of grandfathering nonqualified 
deferred compensation

• Newport is able to assist employers in identifying grandfathered deferred compensation
• May require a customized solution depending on plan design
• For some plans, could result in duplicate account balances
• Some rights possibly taken away on GF accounts (material modifications)

Benefits/ implementation of grandfathering are not yet clear
• IRS guidance to come—wait and see
• Will old “covered employee” rules apply?
 Determining the CE list annually under the old rules is  required in order to make GF 

treatment worthwhile
 Exclude the CFO?
 Continued ability to defer in-service payments until they become deductible (Treas. Reg. 

1.409A-2(b)(7)(i))?
• Are the requirements to maintain grandfathering too constraining?
 No material modifications (to be defined)
 Are changes to payment elections modifications, even if authorized under the plan?

20180424-480041-1511385
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Effect of New 162(m) Going Forward—
Deferred Compensation

Accounting Consequences
• Grandfathering preserves balance sheet deferred tax asset for past deferrals.

• Prospective reduction in DTA for future defrerals (company must estimate deductibility).

• Lost deductions going forward may result in the recognition of higher effective tax rates, under ASC 740.

Going forward, installment payments at separation will be an important method for maximizing 
deductions

• First $1 million is deductible, assuming no competing compensation (e.g. severance)

• 1.409A-3 permits initial deferral elections in nonqualified plans that limit annual payments to $1 million
• Example:  “I elect to receive my retirement account in ten annual installments, provided that no installment will exceed $1 million, and 

any remaining amount after the 10th installment will be paid to me in the 11th year.”

• Possible shift to SERP-style designs (mandated installments for company contribuitions) 

Tax-exempt employers other than governmental have fewer options (21% tax)
• 457(f) income recognition at vesting, regardless of installment payments

• Exemption for medical services will benefit the healthcare sector, but may require careful division of compensation 
between executive and clinical functions

• Intermediate sanctions are not implicated (Senate proposals to remove rebuttable presumption of reasonableness 
were not included in the Act)

• Exemption for state and local government (privileges and immunities) likely exempts state-run colleges and 
universities

20180424-480041-1511385
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Qualified Plan Changes

Extended Period to Roll Over Loan Offset Amounts 
Pre-Act:
Common scenario: default on loan following termination of employment. 

Loan balance is offset and treated as a taxable distribution

• The distribution is cashless—the participant receives a canceled note

• The cashless distribution can be rolled over to an IRA or tax-qualified plan within 60 days with a cash payment

Post-Act:
The period for making the rollover is extended to the due date (including extensions) for filing the participant’s tax 
return for the year the offset occurred.

• Effective for offsets in 2018 and beyond

• Example: offset  of $20,000 unpaid loan balance on February 1, 2018 can be rolled over with a cash payment of $20,000 to an IRA by 
April 15, 2019 (up to October 15, 2019 if the due date is extended)

Limited to offsets occurring in connection with a default upon termination of employment or termination of the plan

Applies to 401(k), other 401(a) plans, tax-exempt annuities, 403(b) and governmental 457(b) plans

Rule is operational; no plan amendment required

20180424-480041-1511385
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Recharacterizations of Roth IRAs

Pre-Act:

Pre-tax IRAs could be converted to Roth IRAs. Pre-tax contributions could be made to Roth IRAs, 
taxed and then treated as Roth funds

Taxpayer could change his or her mind and revert to a pre-tax IRA or pre-tax contribution not later 
than the due date for the tax year in which the conversion or contribution occurred (e.g., April 15, 
2016 for a conversion/contribution in 2015)

Revert = “recharacterization”

Post-Act:

Recharacterization of Roth accounts or contributions no longer permitted

Change does not affect qualified plans with Roth features—recharacterization was never permitted

Change effective for Roth conversions and pre-tax contributions in 2018.  Conversions/contributions 
in 2017 may still be recharacterized by October 15, 2018

20180424-480041-1511385
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Safe Harbor Hardship 
Withdrawals

“Casualty Loss”
Pre-Act: Casualty losses=otherwise deductible casualty losses to principal residence

Post-Act: Casualty losses in 2018 through 2025 must be associated with a federally declared 
disaster

• Pending further guidance other casualty losses not eligible for the safe harbor distribution.

Six Month Rule

Elimination of six month deferral suspension period, effective for plan years beginning in 2019

Company Contributions

May withdraw company contributions in addition to elective deferrals and all earnings

No Requirement to Take Loans

Clarifies that a loan is not a condition to applying for a hardship distribution (plan loans are not 
another source of funds that can be used to meet the hardship)

20180424-480041-1511385
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Disaster Relief—Federally Declared

Participants residing in a federally declared disaster area through October 17, 2017 (as 
modified by Bipartisan Budget Act of 2018 or “BBA”) www.fema.gov/disasters

Sustained an economic loss

Applies to distributions from a tax-qualified plan, 403(b) annuity or 457(b) plan in 2016 and 
2017 up to $100,000 total

» Exempt from 10% tax on early distribution

» May be repaid within three years and treated as an eligible rollover contribution by the 
plan

» Alternatively, participant may retain the distribution and spread the distribution over 
three years starting in the year of distribution from the plan

20180424-480041-1511385



21
For Plan Sponsor Use Only

Disaster Relief—California Wildfires

Qualified Wildfire Distributions (California wildfires): BBA provides the same relief above 
for distributions taken between October 8, 2017 and January 1, 2019. In addition:

• Hardship distributions to acquire a primary residence but not used because of the fire can be re-
contributed with no tax liability up to June 30, 2018

• Liberal loan terms if principal abode in the California wildfire disaster area between October 8, 2017 
and December 31, 2017 and sustained an economic loss caused by the wildfires

• loans up to $100,000

• defer payments due through December 31, 2018 for up to one year

• extend loan term up to one year (even if beyond 5-year maximum)

• adjust payment schedule to reflect the above

Plans that permitted the above relief must be amended by the end of the plan year 
beginning in 2019.

• Newport will assist with amendment drafts for affected clients or prototype sponsor amendments, as 
permitted

20180424-480041-1511385
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Thank you for attending today’s presentation!
A very brief survey follows the webinar – tell us what you think!

If you have additional questions please contact your Newport 

Group Relationship Manager or email: 

newportgroup@newportgroup.com  

For more information please visit newportgroup.com

Questions?
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 The attached material was prepared by Newport Group. The format and substance of the material contained in this report were developed 
by and constitute the confidential work product of Newport Group. This report is provided solely for the use of the recipient and any other 
use, dissemination or distribution of such, including dissemination or distribution to outside consultants or advisors, without the prior 
written consent of Newport Group is prohibited.

 Newport Group Securities, Inc. is both a broker-dealer and registered investment adviser. When utilizing mutual funds as investment 
vehicles, Newport Group Securities may act in either its registered investment adviser or broker-dealer role. When offering variable 
insurance products, Newport Group Securities acts solely in its capacity as a broker-dealer.

 When acting as broker-dealer, Newport Group Securities receives compensation for the sale of mutual funds and/or variable life 
insurance products, including commissions, asset-based compensation, expense allowances and other distribution-related payments.
The method and amount of compensation may vary depending upon which mutual fund or insurance carrier is selected. Certain third 
party institutions may provide financial support to Newport Group on a voluntary basis to offset certain of the costs of marketing, 
educational and sales meetings. No such support is based upon any sales or distribution quotas or other such metrics. Additional
information may be found at newportgroup.com.

 Newport Group and its affiliated companies do not render tax or legal advice, and the material contained in this report should not be 
interpreted or relied upon as constituting tax or legal advice. Opinions with respect to tax or legal questions invariably turn upon facts 
and circumstances of a particular case or matter. Accordingly, you should consult your tax or legal advisors with respect to specific tax or 
legal decisions.

Notice of Confidentiality and Disclosure
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